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Usljed velikih tržišnih promjena i kretanja, 
privredni subjekti češće obustavljanju svoja 
poslovanja, postaju nelikvidni, prilikom čega se 
javlja pitanje naplativosti potraživanja njihovih 
povjerilaca i saradnika, kao i lica koja se nalaze 
u drugim odnosima sa takvim nelikvidnim 
privrednim subjektima.

Zakonodavni okvir koji uređuje stečaj daje 
djelimične odgovore. Međutim, određena 
pitanja i dalje ostaju neodgovorena u sjajnoj 
sjenci pravnih praznina.

Određena prava povjerilaca razrješavaju se 
kroz ne samo stečajni, već parnični postupak, 
a kako parnični postupci najčešće nastaju prije 
nego se nad privrednim subjektom otvori 
stečajni postupak, postavlja se pitanje sudbine 
parničnog postupka kada se nad tužiocem ili 
tuženim otvori stečajni postupak.

Zakonom o parničnom postupku propisano 
je da se parnični postupak prekida kada 
nastupe pravne posljedice otvaranja stečajnog 
postupka.
 

As a result of major market changes, business 
entities more often suspend their operations 
and become insolvent, during which arises 
the question of the collectability of the claims 
of their creditors and associates, as well as 
persons who are in other relationships with 
such insolvent business entities.

The legislative framework governing 
bankruptcy provides partial answers. However, 
certain questions still remain unanswered in 
the shining shadow of legal gaps.

Certain rights of creditors are resolved not 
only through bankruptcy, but also through 
civil proceedings, and while civil proceedings 
usually arise before bankruptcy proceedings are 
opened, the question arises of the fate of civil 
proceedings when bankruptcy proceedings are 
opened against the plaintiff or the defendant.

The Law on Civil Procedure stipulates that 
civil proceedings are in moratorium when the 
legal consequences of opening bankruptcy 
proceedings occur.



Zakon o stečaju jasno reguliše pitanje kada 
se stečajni postupak otvori nad tužiocem, 
u pogledu nastavka parničnog postupka. 
Članom 91 navedenog zakona predviđeno je 
da se parnični postupak u kojem je stečajni 
dužnik tužilac nastavlja kada stečajni upravnik 
obavijesti sud pred kojim se vodi postupak da je 
isti preuzeo, kom prilikom se stečajni postupak 
nastavlja.

Ukoliko stečajni upravnik ne nastavi postupak 
može se smatrati da je takvom radnjom stečajni 
dužnik kao tužilac odustao, odnosno se odrekao 
svog prava, obzirom da ga kao takvo neće dalje 
potraživati. Iako ni ovo pitanje nije precizno 
regulisano u pogledu pravne sudbine takvog 
postupka obzirom da isti i dalje ostaje da postoji 
kao postupak u prekidu, u određenoj mjeri je 
značajnije pitanje nastavka postupka kada se 
kao tuženi javlja stečajni dužnik i pitanje zaštite 
prava povjerioca kao tužioca, odnosno drugih 
lica koja žele ostvariti i utvrditi svoja prava kroz 
parnični postupak.

The Bankruptcy Law clearly regulates the issue 
of when bankruptcy proceedings are opened 
against the plaintiff, regarding the continuation 
of civil proceedings. Article 91 of the stated law 
stipulates that the civil proceedings in which 
the bankruptcy debtor is the plaintiff shall 
continue when the bankruptcy administrator 
informs the court before which the proceedings 
are conducted that has taken over the same, at 
which time the bankruptcy proceedings shall 
continue.

If the bankruptcy administrator does not 
continue the proceedings, it can be considered 
that with such an action, the bankruptcy debtor 
as a plaintiff has given up, that is, waived 
right, considering that will not claim it further. 
Although this issue is not precisely regulated in 
terms of the legal fate of such procedure, given 
that it continues to exist as a proceeding in the 
moratorium, to a certain extent, the issue of 
the continuation of the procedure when the 
bankrupt debtor appears as the defendant and 
the issue of protecting the rights of the creditor 
as a plaintiff, i.e. other persons who wish to 
exercise and establish their rights through civil 
proceedings.



Član 92 Zakona o stečaju predviđa uslove u 
kojem se parnični postupak, u kojem je stečajni 
dužnik tuženi, nastavlja, i to ako je: 

i. tužilac kao stečajni i razlučni povjerilac 
podnio blagovremenu i urednu prijavu 
potraživanja; 

ii. na ispitnom ročištu stečajni upravnik 
ospori prijavu potraživanja; 

iii. tužilac kao stečajni ili razlučni povjerilac 
zaključkom stečajnog sudije bude upućen 
na nastavak prekinutog parničnog 
postupka radi utvrđivanja osnovanosti 
potraživanja; 

iv. tužilac kao stečajni ili razlučni povjerilac 
predloži nastavak prekinutog postupka 
u roku od osam dana od dana prijema 
zaključka stečajnog sudije. 

Posljedično, sud će rješenjem odbaciti predlog 
za nastavak postupka ako nisu ispunjeni uslovi 
iz člana 92 Zakona o stečaju.

Article 92 of the Bankruptcy Law stipulates the 
conditions under which the civil proceedings, 
in which the bankrupt debtor is sued, continue, 
namely if:
 
i. the plaintiff, as a bankrupt and separate 

creditor, submitted a timely and orderly 
report of claims; 

ii. at the examination hearing, the bankruptcy 
administrator contests the claims report;

iii. the plaintiff, as a bankruptcy or separate 
creditor, is directed by the conclusion 
of the bankruptcy judge to continue the 
interrupted litigation in order to determine 
the merits of the claim; 

iv.  the plaintiff, as a bankruptcy or separate 
creditor, proposes the continuation of 
the proceeding in moratorium within 
eight days from the date of receipt of the 
conclusion of the bankruptcy judge.

Consequently, the court will reject the proposal 
to continue the proceedings if the conditions 
from Article 92 of the Bankruptcy Law are not 
met.



Dakle, u slučaju da povjerilac, odnosno drugo 
lice, ne podnese blagovremenu i urednu prijavu 
potraživanja neće imati pravo na nastavak 
ranije pokrenutog parničnog postupka kojim 
traži ostvarenje i utvrđenje svojih prava. U 
praksi se javlja pitanje sudbine potraživanja 
koja nijesu podobna da budu prijavljena u 
stečajnom postupku. Kao takva potraživanja 
javljaju se potraživanja koja nisu novčana i koja 
nemaju za predmet stvarno ili drugo pravo na 
imovini stečajnog dužnika.

Uočena pravna praznina ne smije ići na štetu 
povjerilaca stečajnog dužnika, odnosno drugih 
lica.

Naime, postupak koji ne biva nastavljen ostaje 
da egzistira kao postupak u prekidu. Parnični 
postupak u prekidu nije okončan parnični 
postupak, već postupak koji „čeka“ na svoj 
nastavak i kao takav može biti smetnja za druge 
postupke.

Sa druge strane ne može se ni smatrati da 
je postupak u prekidu zaista i okončan. U 
krajnjem, postupak u prekidu biva obustavljen 
nakon što se stečajni dužnik kao pravno lice 
prestane da postoji, a shodno članu 216 stav 
4 Zakona o parničnom postupku. Činjenica je i 
da određeni stečajni postupci mogu trajati više 
godina dok stečajni dužnik kao pravno lice ne 
prestane da postoji.

Therefore, in the event that the creditor, that 
is, another person, does not submit a timely 
and orderly reported claim, will not have the 
right to continue the previously initiated civil 
proceeding which seeks the realization and 
determination of rights. In practice, the question 
of the fate of claims that are not eligible to be 
reported in bankruptcy proceedings arises. 
Such claims are non-monetary claims that 
do not have ownership or other right to the 
property of the bankrupt debtor.

The perceived legal gap must not be to the 
detriment of creditors of the bankrupt debtor, 
or other persons.

Namely, a proceeding that is not continued 
exists as a proceeding in the moratorium. Civil 
proceedings in moratorium are not completed 
civil proceedings, but proceedings that are 
“waiting” for their continuation and as such can 
be a hindrance to other proceedings.

On the other hand, it cannot be considered that 
the suspended procedure has really ended. 
In the end, the procedure in moratorium is 
suspended after the bankruptcy debtor ceases 
to exist as a legal entity, according to Article 216 
paragraph 4 of the Law on Civil Procedure. It is 
also a fact that certain bankruptcy proceedings 
can last several years until the bankrupt debtor 
ceases to exist as a legal entity.



Prema iznijetom, za tužioca ne nastaje ni prekid 
ni kraj parničnog postupka, već neizvjesnost 
sudbine njegovog prava.

Sudovi imaju mogućnost da nastave postupak 
po zahtjevu tužioca prema ostalim tuženim, 
izuzev stečajnog dužnika. Međutim, isti se u 
većini saglašavaju da je riječ o jedinstvenim 
suparničarima prema kojima se spor može 
riješiti samo na jednak način prema svima, 
po zakonu ili po prirodi pravnog posla, a što 
nekada i nije jasan slučaj.

Kao pravni zastupnici lica u opisanoj situaciji, 
kroz procesno dopuštena sredstva, nadležnim 
sudovima uputili smo navedeno pitanje na 
pravno rješavanje i tumačenje. Ostaje da 
sačekamo na koji način će sudska praksa 
otkloniti dileme nastale pravne praznine, dok 
je zasigurno da je pravna regulativa sazrela za 
izmjene.

According to what has been stated, for the 
plaintiff, there is neither a moratorium nor an 
end to the civil proceedings, but the uncertainty 
of the fate of his right.

The courts have the possibility to continue the 
proceedings at the plaintiff’s request against 
the other defendants, with the exception of the 
bankruptcy debtor. However, they mostly agree 
that it is a question of unique rivals, according 
to whom the dispute can only be resolved in 
an equal way for everyone, according to the 
law or the nature of the legal work, which is 
sometimes not a clear case.

As legal representatives of the person in the 
described situation, through procedurally 
permitted means, we referred the above-
mentioned question to the competent courts 
for legal resolution and interpretation. It 
remains to be seen how judicial practice will 
resolve the dilemmas of the resulting legal gap, 
while it is certain that the legal regulations are 
ripe for changes.
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